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DEPARTMENT OF THE ARMY
~ OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY
ACQUISITION LOGISTICS AND TECHNOLOGY
103 ARMY PENTAGON
WASHINGTON, DC 20310-0103

T 5 200

'DETERMINATION AND FINDINGS ‘ -
UNDER FEDERAL ACQUISITION REGULATION CLAUSE-52, 250 1 T -

FINDINGS

1. Emergent BioDefense Operations Lansing Incorporated (Emergent), formerly known
as BioPort Corporation, has requested payment of certain litigation expenses on the

Jr e e e e

basis of the indemnification clause in its contract with the Army for the manufacture of

~ Anthrax Vaccine. The Army contracting activity responsible for the contract has

evaluated Emergent’s request and calculated a proposed payment amount. The
purpose of this Determination and Findings, executed pursuant to Federal Acquisition
Regulation (FAR) Clause 52.250-1, is to obtain the agency head’s determination that
the amount proposed for payment is just and reasonable.

2. On 15 September 1998, the U.S. Army Medical Research Acquisition Activity
awarded Contract- DAMD17-98-C-8052 to BioPort Corporation (now Emergent). The

contract required the manufacture and delivery of Food and Drug Administration FDA)-
licensed Anthrax Vaccine.

3. In a Memorandum of Decision (MoD) dated 15 November 2000, the Secretary of the -
Army authorized the inclusion of FAR Clause 52.250-1, Indemnification Under Public

Law 85-804, in this contract. The MoD included a specific definition of the unusually
hazardous risks to which the indemnification clause applles

4. By letter dated 5 December 2008, Emergent submitted a final invoice in the amount

. of $1,578,382.07, for reimbursement under Public Law 85-804 of litigation expenses it

states were incurred as aresult of Department of Defense (DoD) use of its product.
Emergent’s request identified $2,200,287.89 in litigation and settlement costs related to
fourteen lawsuits, reduced by $621,905.82 for its insurance recovery net of legal fees

incurred to obtain reimbursement from its insurer, for a total i mvonce amount of
$1,578,382.07.

5. The Contracting Officer and supporting legal counsel undertook a comprehensive
review of Emergent’s request to ensure that all costs were: (1) properly attributable to

. Contract DAMD17-98-C-8052, (2) within the limitations of the contract’s indemnification

clause as approved in the Secretary of the Army’s MoD, and (3) just and reasonable.
The Contracting Officer's evaluation of the Emergent’s request is recorded in
memorandum, subject. Contractor Claim for Reimbursement Under Indemnification
Clause FAR 52 250 1, Contract Number DAMD17 98 C-8052, dated 13 April 2009.

6. Based upon her review, the Contracting Officer has proposed a litigation expense
payment in the amount of_$646,35v1 .50 in connection with 2 of the 14 lawsuits. She A




concluded that there was no entitlement to payment in connection with the remaining 12

lawsuits. A spreadsheet summarizing the Contracting Officer's adjustments to
Emergent’s request is provided at enclosure 1.

a. As an initial step, the Contracting Officer prorated the amounts paid by
Emergent’s insurance carrier over all fourteen lawsuits due to a lack of traceability
between insurance payments received by Emergent and the corresponding lawsuit. A
spreadsheet summarizing the prorated share calculations is provided at enclosure 2.
For each lawsuit, the Contracting Officer deducted the prorated insurance
reimbursement from the amount of claimed litigation and/or settlement costs.

b. The Contracting Officer then evaluated the litigation costs invoiced for each
lawsuit to ensure that they were properly allocable to Contract DAMD17-98-C-8052 and
were consistent with the contract’s indemnification clause. The Contracting Officer
concluded that there was no entitlement to payment in connection with twelve of the
fourteen lawsuits based upon one or more of the following considerations:

(1) The contractor’s failure to establish that costs invoiced for a particular Iawsuit
were attributable to vaccine lots delivered under Contract DAMD17-98-C-8052.

(2) The costs invoiced for a particular lawsuit fell below Emergent’s insurancé
deductible amount ($25,000 per occurrence) and, thus, were ineligible for

- indemnification payment pursuant to FAR Clause 52.250-1(c).

(3) The costs invoiced for a particular lawsuit were not incurred in defense of
cases predicated upon “death, personal injury or loss of, damage to or loss of use of

__property and, thus, were ineligible for indemnification payment pursuant to FAR Clause

'52.250-1(b). This category involved costs incurred in connection with: (1) litigation”

related to the validity of DoD’s vaccination program, (2) Qui Tam litigation associated
with an Food and Drug Administration filing by Emergent, or (3) contract dispute
litigation between Emergent and its insurance carrier.

(4) The contractor’s failure to provide requisite notice to the Contracting Officer
contrary to FAR Clause 52.250-1(g) — cited by the Contracting Officer only as a
secondary factor in her conclusion.

(5) The invoiced costs did not arise out of or result from a risk identified in the

contract as unusually hazardous contrary to FAR Clause 52.250-1(c)(1) — also cited
only as a secondary factor.

c. The Contracting Officer concluded that Emergent is entitled to payment in
connection with the remaining two lawsuits (Adamus v BioPort Corp, et al and Ammend

et al, v. BioPort Inc. (sic)). The Contracting Officer, supported by her legal counsel,

“concluded that the invoiced costs represented reasonable and clistomary charges for

litigation expenses based upon the nature of the work and the level of legal expertise.
As noted above, the Contracting Officer deducted the prorated insurance




reimbursements allocated to these two cases from the invoice amounts. Also, pursuant

to FAR Clause 52.250-1(c), she adjusted the invoiced amounts based upon Emergent’s
. insurance deductible.

7. The U.S. Army Research, Development and Engineering Command Contracting
Activity currently oversees the contracting office responsible for Contract DBAMD17-98-
C-8052. The Principal Assistant Responsible for Contracting for that organization has
reviewed Emergent’s request and the Contracting Officer’s analysis. He concurs with
the Contracting Officer's methodology and conclusions, and he recommends that the
agency head determine the amount proposed for payment, $646,351.50, to be just and

8. FAR Clause 52.250-1 provides that the Government shall make no payment under
“this clause unless the agency head determines that the amount is just and reasonable.
Under Headquarters, Department of the Army General Orders No. 3 (2002), the
Assistant Secretary of the Army (Acquisition, Logistics and Technology) exercises the
authorities of the agency head for contracting, procurement, and acquisition matters.

- DETERMINATION

Based upon the foregoing findings, | hereby determine that the amount prdposed for
payment, $646,351.50, is just and reasonable.

2 E}nglg_s____ 3 ] _ N Ma colm R. O'Neill

~Assistant Secretary of the Army
(Acquisition, Logistics and Technology)
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SECRETARY OF THE ARMY
WASHINGTON

NOV 15 2009

MEMORANDUM OF DECISION

- SUBJECT: Authority under Public Law (PL) 85-804 to include an
indemnification Clause in Contract No, DAMD17-94-C-1 139,
Contract No. DAMD17-97-D-0003, and Contract No.
DAMD17-08-C-8052 with BioPort Corporation (BioPort)

indemnification clauses in Contract No. DAMD17-91-C-1 139, Contract No.
PAMD17-97-D-0003, and Contract No, DAMD17-98-C-8052 consisten with
PL 85-804 (codified at 60 U.8.C. 1431-1435) and Federal Acquisition
Regulation (FAR) 50.403-1. : .

BioPort has requestsd that the Department of the Atmy Thclude }\‘

Contract No. DAMD17-91-C~1139, Contract No. DAMD17-97-D-Q 003,
and Contract No. DAMD17-98-C-8052 all cover activities related to the
produgtion and testing of Anthrax Vaccine Adsorbed (AVA). Productioh and
testing of AVA require intetaction with one of the most lethal biological 'agents
known to man. In light of the production, storage, handling, testing, packaging,
and transporting of vaccing and/or biological agent contemplated by Contract
No, DAMD17-81-C-~113¢, Contract No. DAMD17-97-D-0003, and Contract No.
DAMD17-98-C-8052, | find that performance of these contracts silbjects BioPaort
to unusually hazardous ris|<s. , o

, In addition to risks sufrrounding actual production of the vaccine, the
deliveb of AVA for use by the government to protect its soldiers, sailors; -
airmen, and marines presents both the possibility for adverse reactions in some
recipients of the vaccina, and the possibitity that the desired Immunological
effect will not be obtained by all recipients. Although AVA has been extensively
tested under the auspices of the Food and Drug Administration, the size of the
DoD vaccination program may reveal unforewarned idiosyncratic adverse
reactions. Moreover, there is no way to be certain that the pathogen used in
tests measuring vaccine efficacy will be sufficiently similar to the pathogen that
the U.S. forces might encounter to confer immunity. In fight of these concerns,
and in light of the uncertain and evolving state of product fiability law with regard
to vaccines, | find that performance of Contract No. DAMD17-91-C-1 139,
Contract No. DAMD17-97-D-0003, and Contract No. DAMD17-98-C-8052

subjects BioPort to unusually hazardous risks that extend beyond production
and delivery of AVA under the contract.

Attachment No, 2 to

Modification No. PO0022 to

Contract DAMD17-98-C-8052 )
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Consistent with the above, the definition of unusually hazardous risks to
which the indemnification clauses in Contract No. DAMD17-91-C-1139,

Contract No. DAMD1 7-97-D-0003, and Contract No. DAMD1 7-88-C-8052 will
apply as follows:

Release (or alleged release) of an infectious agent or toxic
material into the environment in connection with activities
undertaken pursuant to the contract that results (or allegedly
results), either directly or indirectly, in human exposure toor .
environmental damage by an infectious material or toxic material -
Involved with the production or testing of vaccines pursuant to the
contract. Such activities may Iinclude, but are not limited to (1)
storage, use, testing, or handling of live vaccine products, their
intermediate precursors or infectious agents or toxins that are
used as challenge materials for test of the products or

intermediates; (2) transportation of such substances; and (3)
disposal of such substances.

Adverse reaction (or alleged adverse reaction) in a human from
administration of a vaccine or other material used in the
produgction or testing of the vaccine, in conjunction with or as a
result of the performance of the contract, or administration of g
vaceine produced, tested, or delivered under the contract.

The term adverse reaction includes anaphylaxis and other
foreseeable and unforeseeable adverse reactions. Such
reactions include, but are not limited to: (1) reactions directly
attributable to and resulting from the administration of the vaceine
or other material involved with the vaccins, production or testing
(to include challenge materials); (2) reactions that manifest long
after exposure, but which are directly attributable to and resuiting
from the administration of the vaccine or other material involved .
with the production or testing of the vaccine; (3) the failure of the
vaccine to perform as intended or otherwise confer immunity; or
(4) performance by the vaccine in a manner not intended.

Notwithstanding any other provision in the indemnification clause
or this Memorandum of Decision, BioPort and its subcontractor(s)
shall not be indemnified against grossly negligent or criminal
behavior on the part of the contractors or subcontractor’s
directors, officer, or managers who have supervision over, or
Attachment no. 2 to ’
Modification No. P00022 to

Contract DAMD17-98-C-8052
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direction of, all or substantially all of the operations at any one
plant or separate locations whers the contract or a subcontract is
being perfoimed. :

| have reviewed the availability, cost, and terms of private insurance to
cover these risks, as well as the viability of self-insurance, and conclude that
adequate insurance to cover the unusually hazardous risks described above is
not reasonably available to BioPort. | have also reviewed BioPort's program of
workers’ compensation insurance. On the basis of these reviews, | find that use

- of indemmification clauses in-Contract No. DAMD1—-7~94:.~_G-1-:1-39-, LContract No...

DAMD17—97-D~0003, and Contract No. DAMD17-98-C-8052 wilt facilitate the
national defense. ’ _ A

In view of the foregoing and pursuant to the authority vested in me by
PL 85-804 and Executive Order 1 0789, as amended, | hereby authorize the
Contracting Officer to include the indemnification clause set forth at FAR
62.250-1 (including its Alternate I, if applicable) in Contract No. DAMD17-91-C-
1139, Contract No. DAMD17-97-D-0003, and Contract No. DAMD17-98-C-8052
for the unusually hazardous risks identffied above. '

As permitted by FAR 50.403-2(d)(2); FAR clause 62.250-1, and justified-
by the circumstances, | also delegate to the Contracting Officer authority to
approve pass-through indemnification to BioPort's subcontractors. | authorize
inclusion of the indemnification clause in first-tier subcontracts under Contract
No. DAMD17-91-C-1139, Contract No. DAMD17-97-D-0003, and Contract No.
DAMD17-98-C-8052, provided the pass-through indemnification is limited 1o
the unusually hazardous risks defined in this Memorandum of Decision and
contingent on the Contracting Officer approving the pass-through .
indemnification in writing. ‘| also authorize inclusion of the indemnification
clause in certain gsecond-tier subcontracts: under Contract No. DAMD17-91-C-
1139, Contract No. DAMD17-97-D-0003, and Contract No. DAMD17-98-C-
8052, provided the pass-through indemnification is limited to the unusually
hazardous risks defined above, provided the Contracting Officer determines in
writing that critical supplies or services are not reasonably available from a
second-tier subcontractor without indemnification, and contingent on the
Contracting Officer approving the pass-through indemnification in writing.

Should it prove necessary in implementing this Memorandum of Décision

to incorporate language into the contracts to clarify, directly or by reference,

terms found in the indemnification clause, the contracting officer shall not

Attachment No. 2 to
Modification PO0022 to

- Comtract DAMD17~98-C-8052

Page 3 of 4




include any such language without the prior review and approval of the Deputy
Assistant Secretary of the Army (Procurement).

itis not possible to determine the actual or estimated cost to the
Government as the result of the use of these indemnification clauses, inasmuch
as the liability of the Government, if any, will depend upon the occurrence of an
incident described in the statement of unusually hazardous risks.

The contractual documents executed pursuant to this authorization shail
comply.with the requirements of F.AR*50.4;....Ihis..Me_morandum..dﬁ-l‘.)ecision..shall
be incorporated in its entirety into the contracts to which the approved
indemnification authority is to apply. Further, the Memorandum of Decision
incorporated into the contracts shall be specifically cross-referenced to the
indemnification clause at FAR 52:250-1 (or its Alternate |, if a cost-type

contract) which shall be set forth in the contract(s) in full,

Louis Caldera

Attachment No. 2 to
Modification P00022 to
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SECRETARY OF THE ARMY
WASHINGTON

13 JUN 7008
MEMORANDUM OF DECISION
SUBJECT: Authority under Public Law (P.L.) 85-804 and Executive Order 10789; 'as
amended, to Include an Indemnification Clause in Purchase Order W9113M-07-P-00::5

1. The Cangene Corpora_t_ion (Cangeng) requests the U.S. Army include an
indemnification clause under Title 50 United States Code (U.S.C.) Sections 1431-1435,

P.L. 85-804 in Purchase Order W9113M-07-P-0025, . awarded on February 15, 2007 for

the purchase of 48 vials of Vaccmla Immune Globulin (VIG).

2. Department of Defense (DoD) Directive 6205.3 designates the U.S. Army as the
DoD Executive Agent for the biclogical warfare defense immunization program. The
U.S. Army’s responsibilities under this designation include vaccine acquisition. The
smallpox vaccine system is one of the vaccines acquired under this program. VIG is 3
component of the smallpox vaccine system and is used to treat the relatively rare
instances of severe adverse reactions. to the smallpox vaccine. VIG is the-only product
available for this.purpose.

3. The U.S. Food and Drug Admlmstration (FDA) has approved the use of VIG to treat
adverse reactions to the smallpox vaccine. Notwithstanding VIG's FDA licensure
status, | find that performance under Purchase Order W9113M-07-P-0025 subjects
Cangene, as the VIG manufacturer, to the following unusually hazardous risks:

a. The risk of adverse reaction whether foreseeable or unforeseeable;
from the administration to humans of the VIG product manufactured or
delivered und'e_r this-contract.

b. The risk of the VIG product’s failure to effectively treat or mitigate
adverse reactions in humans to a vaccinia vaccine, whether foreseeable or
unforeseeable, including but not limited to eczema vaccinatum, progressive
vaccinia, generalized vacginia, vaccinia infections, and inadvertent
autoinnoculation. '

4. This finding is based upon the uncertain-and evolving state of product liability law

- with respect to vaccines, as well as the following additional considerations;

~ a. The unavoidable absence of scientific data concerning-’Vl’G’s‘ effectiveness in
treating adverse reactions to additional varieties of smallpox vaccine that were
developed subsequent to FDA's approval of VIG;

b. The possibility that exigent circumstances may necessitate that DoD personne
use the VIG in a manner not fully indicated in the FDA approval or in conjunction with
other treatments thereby making it difficult to assess which product was the cause of
any resulting harm;




SUBJECT: Authority under P.L. 85-804 and Executive Order 10788, as amended, tc
- Include an Indemnification Clause in Purchase Order W9113M-07-P-0025

c. The possibility that DoD personnel may use the product in overseas locations,
where there may be limited data available on the administration and storage conditioris
of the product.

5. Cangene is the only supplier of VIG, and it has stated that it is. unwilling to provide
DoD with the VIG unless the purchase order provides for indemnification. In view of this.
position, as well as the DoD’s requirement for the smallpox vaccine system, to include
VIG, for force protection purposes, | determine that the use of an mdemmftcatlon clause
in this purchase order will facilitate the national defense.

8. "On June 29, 2006, the Department of Homeland Security designated VIG as a
Qualified Anti-terrorism Technology under the Support Anti-terrorism by Fostering
Effective Technologies Act of 2002 (SAFETY Act, Title 6 U.S.C. Section 442(b)). The
SAFETY Act designation affords Cangene, as the VIG manufacturer, certain protecticns
from third party liability claims. These protections, however, apply only when the VIG is.

- administered in conjunction with an “act of terrorism” within the meaning of the act, and
thus, may not afford Cangene liability protection from all potential claims associated vith
DoD usage of VIG. Based upon this consideration, as well as the DoD'’s: requuement
for this product for force protection purposes, | determine that the use of an
indemnification clause is necessary for the timely and effective conduict of the United

States Military-or intelligence activities; notwﬂhstandmg the authority provided under thé
SAFETY Act.

7. In evaluating Cangene’s request, | have considered the availability, cost, and terms
of private insurance to cover these risks, as well as the viability of self-insurance, and
have concluded that adequate insurance to.coverthese unusually hazardous risks arz
not reasonably available to Cangene. | have also considered Cangene’s program: of
worker's compensation insurance. -

8. In view of the foregoing-and pursuant to the authority vested in me by Title 50 U.S C.
Sections 1431-1435 (P.L. 85-804) and Executive Order 10789, as-amended, | hereby
authorize the contracting officer to include the indemnification: clause as set forth at
Federal Acquisition Regulation (FAR) Subpart 52.250-1 in purchase orderW9113M-(7- -
P-0025, provided that the clause defines the unusually hazardous risks precisely as
described in this memorandum.

9. This clause shall not be applicable to risks that result from an “act of terrorism,” as
defined by Title 6, U.S.C. Section 444(2), or that are otherwise within the scope of the;
SAFETY Act’s liability protections. It also shall hot apply to risks that are covered under
any insurance policy payable to Cangene, regardless of whether such insurance was -

in effect either before the delivery of VIG to the U.S. Army or purchased specifically for
the execution of the purchase order. Notwithstanding any other provision in the
indemnification clause or this Memorandum of Decision (MOD), Cangene Corporation
shall not be indemnified against grossly negligent or criminal behavior on the part of
Cangene Corporation’s directors, officers, or managers who have supervision over,-or’




SUBJECT: Authority under P.L. 85-804 and Executive Order 1 0789, as amended, tc
Include an Indemnification Clause in Purchase Order W91 13M-07-P-0025

direction of, all or substantially all of the operations at any facility where the purchase.
order or a subcontract is being performed. ‘

10. Should it prove necessary in implementing this MOD, to incorporate language into
the contract to clarify, directly or by reference, terms found-in the indemnification clat se
or this MOD, the contracting officer shall not include any such clarifying language
without the prior review and approval of the Deputy Assistant Secretary of the Army
(Policy and Procurement). '

11. Itis not possible to determine the actual or estimated costs to the Government as.a
result of the use of this indemnification clause since the liability-of the.Government, if-
any, will depend upon the occurrences of incidents described in the statement of
unusually hazardous risks.

12. The contractual documents executed pursuant to this authorization shall comply

with the requirements of the FAR Subparts 28.3 and 50.4 as implemented by the

DoD and the Department of the U.S..Army. This MOD shall be incorporated in its

entirety into purchase order W9113M-07-P-0025. Further, the MOD incorporated intoy

the purchase order shall specifically ¢ross-reference to the indemnification clause at
FAR 52.250-1, which shall be set forth in the purchase order in full text.

L7

' Pe_te:-Geren




SECRETARY OF THE ARMY
WASHINGTON

AG 20 200
MEMORANDUM OF DECISION

SUBJECT: Authority under Public Law (PL) 85-804 to include an Indemnification
Clause in Contract Number W9113M-09-C-0159 with the Canadian Commercial
Corporation (CCC), 11" Floor, 50 O'Connor Street, Ottawa, Ontario, Canada, Awarded
for the Production and Delivery of Vaccinia Immune Globulin (VIG)

1. Pursuant to Title 50, United States Code (U.S.C.), Sections 1431-1435 (PL 85-804),
as implemented in Federal Acquisition Regulation (FAR) Part 50, the CCC has
requested addition of indemnification clause to Contract Number W9113M-09-C-0159
for the production and delivery of VIG. In accordance with FAR 52.250-1(e), the CCC
also has requested authorization to extend the indemnification to its subcontractor
Cangene Corporation. ‘

- 2. Department of Defense (DoD) Directive 6205.3 designates the Department of the
Army (DA) as the DoD Executive Agent for the biological warfare defense immunization
program. The DA’s responsibilities under this designation include vaccine acquisition.
The smallpox vaccine system is one of the vaccines acquired under this program. VIG
is a component of the smallpox vaccine system and is used to treat the relatively rare
instances of severe adverse reactions to the smallpox vaccine. VIG is the only product
available for this purpose. :

3. The U.S. Food and Drug Administration (FDA) has approved the use of VIG to treat
adverse reactions to the smallpox vaccine. Notwithstanding VIG’s FDA licensure
status, | find performance under Contract W9113M-09-C-0159 subjects the CCC to the
following unusually hazardous risks: -

a. The risk of adverse reaction whether foreseeable or unforeseeable, from the

administration to humans of the VIG product manufactured or delivered under this
contract.

b. The risk of the VIG product’s failure to effectively treat or mitigate adverse
reactions in humans to a vaccinia vaccine, whether foreseeable or unforeseeable,
including but not limited to eczema vaccinatum, progressive vaccinia, generalized
vaccinia, vaccinia infections, and inadvertent autoinoculation. :

4. While the likelihood of either risk occurring is considered small, my finding is based
upon the uncertainties and enormous potential financial liabilities associated with
vaccine product liability litigation, as well as the following additional considerations:

a. The unavoidable absence of scientific data concerning VIG's effectiveness in
treating adverse reactions to additional varieties of smallpox vaccine that were
developed subsequent to FDA's approval of VIG;




SUBJECT: Authority under Public Law (PL) 85-804 to include an Indemnification
Clause in. Contract Number W3113M-09-C-0159 with the Canadian Commercial
Corporation (CCC), 11" Floor, 50 O'Connor Street, Ottawa, Ontario, Canada, Awarded
for the Production and Delivery of Vaccinia Immune Globulin (VIG)

b. The possibility that exigent circumstances may necessitate that DoD personnel
use the VIG in a manner not fully indicated in the FDA approval or in conjunction with

other treatments, thereby making it difficult to assess which product was the cause of
any resulting harm; ' '

c. The possibility that DoD personnel may use the product in overseas locations,

where there is the possibility of limited data available on the administration and storage
conditions of the product. '

5. Cangene Corporation, the subcontractor under the CCC, is the only supplier of VIG
and it has stated that it is unwilling to provide DoD with the VIG unless the contract
provides for indemnification. In view of the CCC's inability to perform its contract due to
its subcontractor’s unwillingness to provide VIG without indemnification, as well as the
DoD'’s requirement for the smallpox vaccine system, to include VIG, for force protection

purposes, | determine that the use of an indemnification clause in this contract will
facilitate the national defense.

6. On 29 June 2006, the Department of Homeland Security designated VIG as a -
Qualified Anti-terrorism Technology under the Support Anti-terrorism by Fostering
Effective Technologies Act of 2002 (SAFETY Act), Title 6 U.S.C. Section 442(b)). The
SAFETY Act designation affords Cangene Corporation, the manufacturer of VIG, certain
protections from third party liability claims. These protections, however, apply only
when the VIG is administered in conjunction with an “act of terrorism” within the
meaning of the act and thus, may not afford Cangene liability protection from all
potential claims associated with DoD usage of VIG. Based upon this consideration, as
well as the DoD’s requirement for this product for force protection purposes, | determine
that the use of an indemnification clause is necessary for the timely and effective
conduct of the United States military or intelligence activities, notwithstanding the
authority provided under the SAFETY Act.

7. The CCC does not have any general liability insurance for protection from business
risks, and without indemnification, the CCC would expose its own capital base to the
extent of the loss. If the loss exceeded the capital base, then the Government of
Canada, being self insured, provides financial protection to the CCC and is ultimately
responsible for any debts or liability claims in excess of the CCC’s capital base. In
evaluating the CCC’s request, | have considered the CCC’s role as prime contractor
acting as an agent of the Government of Canada and their inability to use private




SUBJECT: Authority under Public Law (PL) 85-804 to include an Indemnification
Clause in Contract Number W9113M-09-C-0159 with the Canadian Commercial
Corporation (CCC), 11" Floor, 50 O’Connor Street, Ottawa, Ontario, Canada, Awarded
for the Production and Delivery of Vaccinia Immune Globulin (VIG) ‘

insurance to cover these risks, the attempts by the subcontractor Cangene Corporation
to obtain reasonable insurance, as well as the viability of self-insurance by the CCC,
and | have concluded that adequate insurance to cover these unusually hazardous risks
is not reasonably available to the CCC or Cangene Corp. | have also considered both
the CCC and Cangene's programs of worker's compensation insurance.

8. In view of the foregoing and pursuant to the authority vested in me by Title 50 U.S.C.
Sections 1431-1435 (PL 85-804) and Executive Order 10789, as amended, | hereby
authorize the contracting officer to include the indemnification clause as set forth at FAR
Subpart 52.250-1 in contract W9113M-09-C-0159, provided that the clause defines the
unusually hazardous risks precisely as described in this memorandum. As permitted by
FAR 50.104-3(b)(4)(ii) and subsection (e) of the clause at FAR 52.250-1, | also
authorize the contracting officer to approve the CCC’s written request to indemnify its
subcontractor Cangene Corporation in its subcontract with Cangene Corporation to an
extent that is no greater than the DA indemnification to CCC.

9. This clause shall not apply to risks that result from an “act of terrorism,” as defined
by Title 6 U.S.C. Sections 444(2), or that are otherwise within the scope of the SAFETY
Act's liability protections. It also shall not apply to risks that are covered under any
insurance policy or other financial protections payable to the CCC, whether in effect
before the delivery of VIG to the DA, or put into effect specifically for the execution of
the contract. Notwithstanding any other provision in the indemnification clause or this
Memorandum of Decision (MoD), the CCC shall not be indemnified against grossly
negligent or criminal behavior on the part of directors, officers, or managers who have
supervision over, or direction of, all or substantially all of the operations at any facility

- where the purchase order or a subcontract is being performed.

10. Should it prove necessary in implementing this MoD to incorpbrate language into
the contract to clarify, directly or by reference, terms found in the indemnification clause
or this MoD, the contracting officer shall not include any such clarifying language

without the prior review and approval of the Deputy Assistant Secretary of the Army
(Procurement).

11. Itis not possible to determine the actual or estimated costs to the Government as a
result of the use of this indemnification clause. The liability of the Government, if any,

will depend upon the occurrences of incidents described in the definition of unusually _
hazardous risks.




SUBJECT: Authority under Public Law (PL) 85-804 to include an Indemnification
Clause in Contract Number W9113M-09-C-0159 with the Canadian Commercial |
Corporation (CCC), 11" Floor, 50 O’Connor Street, Ottawa, Ontario, Canada, Awarded
for the Production and Delivery of Vaccinia Immune Globulin VIG)

12. The contractual documents executed pursuant to this authorization shall comply

- with all FAR, Defense FAR Supplement, and Army FAR Supplement requirements.

This MoD shall be incorperated in its entirety into contract W9113M-09-C-0159. In
addition, the MoD incorporated into the contract shall specifically cross-reference to the
indemnification clause at FAR 52.250-1, which shall be set forth in the contract in full




- 1-.~'—»Mason—-and—HangeFGerperatien,—a—subsid,iaapof-Da%and..Zimmet:mann,

DEPARTMENT OF THE ARMY
WASHINGTON DC 20310

APR 17 2007

MEMORANDUM OF DECISION

SUBJECT: Authority Under Public Law 85-804 to Include an Indemnification Clause in
Contract No. W911SR-05-D-0008 ,

Incorporated, has requested that the U.S. Army include an indemnification clause under
Title 50 United States Code (U.S.C.) Section 1431-1435 (Public Law 85-804) in contract
W911SR-05-D-0008 for the care, maintenance, surveillance, and safety of Newport
Chemical Depot, in accordance with Federal Acquisition Regulation Subpart 50.403-1.
The Newport Chemical Depot is a former production facility for chemical agent O-Ethyl

S-Diisopropylaminomethyl Methylphosphonothiolate (VX) and explosives Trinitrotoluene
and Hexahydro-1,3,5-trinitro-1,3,5-triazine.

2. Under contract W911SR-05-D-0008, Mason and Hanger Corporation is responsible .
for storing, transporting, safeguarding, and monitoring the condition of the tonne
containers which house the VX agent and other explosives, propellants or incendiary
materials in addition to other base level support functions that may cause the discovery
of unknown hazardous substances or materials. Given Mason and Hanger
Corporation’s role as the operating contractor for this facility and the destructive
damaging capabilities of chemical agents, explosives or other incendiary material, a
catastrophic incident occurring during the performance of this contract may subject

-~ Mason-and-Hanger Corporation-to-an-enormous-financiaHiability.—Mason-and-Hanger-—-—————-——

Corporation could also be required, as a result of the lawful performance of its duties as
facilities operator, to incur enormous environmental assessment, investigation,

- response and remediation costs, and legal defense costs associated therewith, under

applicable environmental laws and regulations, because of sudden or nonsudden
release of contaminants or the threat thereof. Therefore, | find that performance of this
contract will subject Mason and Hanger Corporation to certain unusually hazardous

risks that are set forth in Enclosure A, Definition of Unusually Hazardous Risks and
Limitations on Coverage.

3. | have considered the availability, cost and terms of private insurance to cover these
risks, as well as the viability of self-insurance, and have concluded that adequate
insurance to cover these unusually hazardous risks is not reasonably available to
Mason and Hanger Corporation. On the basis of this review, | find that the use of an
indemnification clause in this contract will facilitate the national defense.

4. In view of the foregoing and pursuant to the authority vested in me by Title 50 U.S.C.

-~ Section1431=1435 (Public--aw-85-804);-and-Executive-Order10789,-as amended; t - —— ————— -~

hereby authorize the contracting officer to include the indemnification clause as set forth




_ 5. _Should it prove necessary, in implementing this Memorandum.of.Decision, to.

SUBJECT: Authority under Public Law 85-804 to include an Indemnification Clause in
Contract No. W911SR-05-D-0008

at Federal Acquisition Regulation Subpart 52.250-1, with Alternate I, in contract
Number W911SR-05-D-0008 provided that the clause defines the unusually hazardous
risks precisely as it is described in Enclosure A, Definition of Unusually Hazardous
Risks and Limitations on Coverage. _

incorporate language into the contract to clarify, directly or by reference, terms found in
the indemnification clause or this Memorandum of Decision with its Enclosures, the
contracting officer shall not include any such clarifying language without the prior review
and approval of the Deputy Assistant Secretary of the Ammy (Policy and Procurement).

8. Itis not possible to determine the actual or estimated cost to the government as a
result of the use of this indemnification clause since the liability of the government, if

any, will depend upon the occurrences of incidents described in the statement of
unusually hazardous risks.

7. The contractual documents executed pursuant to this authorization shall comply with
the requirements of Federal Acquisition Regulation Subparts 28.3 and 50.4 as
implemented by the Department of Defense and the Department of the Army.

Encis
Acting Secretary of the Army




e e ... (€) _Introduced into_the facility. as_a result of action by a party.other.than the

DEFINITION OF UNUSUALLY HAZARDOUS RISKS AND LIMITATIONS ON
COVERAGE

(a) Definition of Unusually Hazardous Risks

(1) The risk of exposure to Toxic Chemical Substances during the course of
shipment, storage, treatment, use, disposal, transportation, remediation, or other
handling (collectively, “Handling”) or from the explosion or detonation or discharge or

. leakage of munitions or other items or components thereof.

(2) The risk of release, including threatened release, whether on-site, or off-site,
sudden or nonsudden, of any nerve agents, including VX, during the course of their
Handling, provided that such agents were, ‘ ‘

(@) Present at or released from the facility prior to the Contractor's operation of,

or Handling at the facility, whether known or unknown by the Govemment or Contractor
at such time or,

(b) Introduced into the facility as a result of action by a party other than the
Contractor or the Contractor’s agents. ‘

(3) The risks of release, including threatened release, whether on-site, or off-
site, sudden or nonsudden, of any substance or material (including but not limited to
Toxic Chemical Substances and munitions or components of munitions that contain
them) but excluding nerve agents, the Handling of which is or becomes regulated under

e memeem.... |@W, during the_course of their Handling, provided that such agents, substanceor. .. .

material was either,

(a) Present at or released from the facility prior to the Contractor’s operation of,

or Handling at the facility, whether known or unknown by the Government or Contractor
at such time;

(b) Obtained by or provided to the Contractor for incorporation into Toxic
Chemical Substances;

(c) Required by or designated in Government specifications or other relevant

technical documentation to support the Handling of Toxic Chemical Substances or
products;

(d) Generated by the Contractor's Handling of Toxic Chemical Substances or
_provided to the Contractor by the Government or its agents for Handling; or

Contractor or the Contractor's agents.

Encl A




(b) Limitations on Coverage

(1) Notwithstanding any other provision in the indemnification clause and this
Enclosure A to the Memorandum of Decision, the Contractor shall not be indemnified-
against local, state, or federal civil or criminal fines or penalties levied by local, state or
__ federal tribunals, nor shall this clause indemnify the Contractor against the costs of

defending, settling, or otherwise participating in any such civil or criminal actions
brought in local, state, or federal tribunals. :

(2) In the event of a sudden or nonsudden release described in Paragraph
a. (3) above, the Contractor shall not be indemnified if the Government can
demonstrate that said release was the result of noncompliance (with the actual
knowledge of such noncompliance, lack of good faith, or willful misconduct on the part

of the Contractor’s principal officials) with applicable environmental laws or regulations,
unless:

(@) Such noncompliance was specifically directed or authorized by the
Contracting Officer;

(b) Such noncompliance followed specific wamings of potential noncompliance
or specific instances of potential noncompliance that were reported by the Contractor to
the Contracting Officer and necessary authorization or appropriations to correct the

- conditions were not received from the Government, or although necessary

authorizations or appropriations had been received, the Contractor had insufficient time
in which to correct the conditions.

(c) Definitions

(1) For the purposes of the indemnification clause and this Enclosure A to the
Memorandum of Decision, the term “nonsudden release” shall mean a release
occurring over a relatively long period of time which involves continuous or repeated
environmental exposure arising from the same or similar causes. The term “sudden
release” for purposes of the indemnification clause shall mean a release occurring
abruptly or instantaneously and continuing for a relatively short period of time, except
that any intentional release of substances or materials shall in all events be considered

a nonsudden release, even though the period in which the substances or materials are
introduced into the environment may be brief.

1 (2) For the purposes of the indemniﬁéation clause and this Enclosure A to the
- o ....Me@morandum of Decision, the_term “Toxic Chemical Substances” means the.chemicals

| : listed in the List of Lethal Chemical Agents (Newport Site) located at Enclosure B, and
their naturally occurring breakdown products, but does not include residues and wastes
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produced from the demilitarization process except to the extent that these residues and

wastes contain, or are deemed by a court or agency of competent jurisdiction to contain,
chemicals from the List of Lethal Chemical Agents (Newport Site).

(d) Nothing in this Enclosure A to the Memorandum of Decision shall be deemed

to preclude or prejudice the allowability of costs (subject to the availability of funds)
under other_applicable contract provisions :




List of Lethal Chemical Agents (Newport Sitc)

Specific Chemical Agents/Precursors

No. A. Chemical Agents CAS Registry Number
) O-Alkyl ( C10, inel. Cycloalkyl) alky!
{Me¢, Et, N-Pror 1-Pr)-phosphonofivoridates
¢.g. Sarin; O-lIsopropyl methylphosphonofiuoridate 107-44-8
Soman; O-Pinalcolyl methylphosphonofiuoridate 96-64-0
{2} O-Alkyl (C 10, incl, Cycloalky!) N, N-dialkyl
__________ (Me;Et-N:=Pr or IPr) phosphiormidacyanidates
¢.g Tabun: O-Bihyl N, N-dimethyl phosphoramidocyanidate 77-81-6
3) O-Alkyt (Hor C 10, incl. Cycloalkyl) §-2-gialkyl
(Me, Et, N-Pry-aminoethy} alkyl
(Me, Et, N-Pr or 1-Pr) phosphonothiolates and corresponding alkylated or protonated salts
¢.g VX; O-Ethyt §-2-diisopropylaminoethyt methyl phosphonothiclate 50782-69-9
@ Sulfur mustards
2-Chloroethylchloromethylsulfide ‘2625-76-5
Mustard gas; Bis(2-chloroethyl)sulfide 505-60-2
Bis(2-chloroethylthio)methane 63869-13-6
Sesquinwstard; 1,2 Bis(2-chlorocthylthio)ethane 3563-36-8
1.3-8is(2—ch|orocﬁ|yllhio)-n-pmpanc 63%05-10-2
1,4-Bis(2-chlorocthylthio)-n-butane not assigned
1,5-Bis2-chlorocthythio)-n-pentane nof assigned
Bis(2-chioroethylthi 63918-90-1
Q-Mustard: Bis(l-Chlorocﬁ!yllhioe!hyl)elhcr 63918-89-8
) Lewisites
Lewisite 1: 2-Chlorovinyldichlocarsine $41.25-3
Lewisite 2: BisQ~chlorovinyl)chloroarsine 40334-69-8
Lewisite 3: Tris(2-chlorovinyl)arsine 40334-70-1
6) Nitrogen mustards
HN1: Bis(2-chlorocthyl)ethylamine 538-07-8
HN2: Bis(2-chloroethymethlyamine 51-75-2
. — - HN3: Tris2-chloroethylJamine - -— 555-77-1
' B. Precursors
Y] Alkyl (Me, Et, n-Pr or 1-Pr) phosophonyldifivorides .
.. DF; Methylphosphonylidifiuoride 676-99-3
(8) O-Alkyl (H or C 10, incl. Cycloalkyl) 0-2-dia[kll \
(Me, Et, n-Pr or }-Pr)-aminoethy! alkyl 5 :
(Me, Et, n-Pr or [-Pr) phosphonites and correspanding adkylated or protonated salts ¥
e.g. QL: O-Ethyl O-2-diisopropylaminocthyl methylphosphonite 57856-11-8
(€] Chlorosarin: O-Isopropyl methylphosphonochloridate 11445-76.7
(10) Chlorosoman: O-Pinacolyl methylphosphonochloridate 7040-57-5




SECRETARY OF THE ARMY
WASHINGTON

22 JAN 2008

MEMORANDUM OF DECISION

SUBJECT: Authorization to Agree to Pay Potential Indemnification Costs Under an

Interagency Agreement with the Department of Health and Human Services (DHHS) for
the Procurement of ACAM2000™ Smallpox Vaccine

1. Department of Defense Directive (DoDD) 6205.3 designates the Secretary of the
Army as the DoD Executive Agent for the biological warfare defense immunization
program. The Army's responsibilities under this designation include vaccine acquisition.
The vaccine acquisition program is administered by the Joint Program Executive Officer
for Chemical and Biological Defense (JPEOCBD).

2. The DoD has a current requirement for approximately 1.0 million doses of smallpox
vaccine for force protection purposes, that can be met only through stocks owned by the
/Centers for Disease Control and Prevention (CDC) of the United States Department of
Health and Human Services (DHHS). JPEOCBD intends to procure the required doses
“through an interagency agreement with the CDC, executed under the authority of the
Economy Act, 31 U.S.C 1535. The interagency agreement will encompass the current

requirement, and it will provide a procurement framework for up to 12 million doses over
a 10 year period. .

3. The DHHS possesses legal authority to include indemnification provisions in its
contracts in connection with national defense functions (see Executive Order No.

13232, dated October 20, 2001, 66 Federal Register 53941). Based upon this authority,
the Secretary of Health and Human Services (HHS) approved, by Memorandum of
Decision (MOD) dated September 25, 2003, the inclusion of an indemnification clause

in previously-awarded Contract No. 200-2002-00004 with Acambis Inc. for smalipox
vaccine. A copy of the DHHS MOD is at Enclosure 1, and it is incorporated by
reference into this MOD. Smallpox vaccine that the CDC will provide to the JPEOCBD
was procured from Acambis Inc. under the now-indemnified contract.

4. The DHHS indemnification is broad in scope. It encompasses “all risks arising out of
or related to the development, manufacture, testing, labeling, packaging, storage,
transportation, sale, use, administration, or, if directed by the Government under the
Contract, disposal, of all Vaccine associated with the Contract,” and it includes risks
“relating to, or arising from alleged: (1) adverse events associated with the Vaccine; (2)
failure of the Vaccine to provide immunological effect; (3) transmission of the vaccinia
virus; and (4) release of the Vaccine into the environment.” “Vaccine” is defined to
include the vaccine itself, as well as its labeling, packaging, diluent, needles, and any of
their respective components and any material derived from the vaccine. The
indemnification applies to Acambis Inc., its subsidiaries, divisions, and organizational




SUBJECT: Authorization to Agree to Pay Potential Indemnification Costs Under an

Interagency Agreement with the Department of Health and Human Services (DHHS) for
the Procurement of ACAM2000™ Smallpox Vaccine

units, and any of Acambis’ predecessor entities, together with their officers, directors,
employees, agents, successors and assigns. The indemnification provision does not
specify a monetary cap and, therefore, subjects the DHHS to a potentially large but
undetermined contingent liability. it also does not specify a time limit on claims.

5. The possibility exists that the DHHS could receive indemnification claims in
connection with vaccine provided to the Army under the pending interagency
acquisition. For this reason, the DHHS requests, as a condition of providing the
vaccine, that the DoD agree to reimburse it for any indemnification costs that arise in

connection with vaccine transferred under the interagency agreement. The proposed
clause to address the DHHS request is as follows:

Pursuant to title 50, United States Code, section 1431, Executive
Order 10789, as amended, and title 31 United States Code, section
1535, the Department of Defense (DoD) agrees to assume all liability
for its use of smallpox vaccine acquired under this Economy Act
order to the same extent that the Department of Health and Human
Services (DHHS) previously agreed to indemnify Acambis Inc. in
connection with the production of, or any other action concerning,
vaccine procured under DHHS Contract No. 200-2002-00004. In the
event that Acambis Inc. requests indemnification in connection with
vaccine provided to the DoD under this Economy Act order, the
DHHS and the DoD shall conduct a joint evaluation to determine
-whether any payment is appropriate, and the DoD shall reimburse
the DHHS in the amount of any payments made to Acambis Inc.

8. In view of the DoD’s requirement for smallpox vaccine for force protection purposes,
| determine that the inclusion of the above clause in the interagency agreement with
DHHS will facilitate the national defense. 1 also have considered the authority provided
under the Subtitie G of Title Vlil of the Homeland Security Act of 2002, Public Law 107-
296, and | determine that the inclusion of the above clauss in the interagency
agreement with DHHS is necessary for the timely and effective conduct of United States
military activities. Based upon these considerations and the circumstances described in
the DHHS MOD, | hereby approve the inclusion of the above-stated clause, or
substantially similar text, in the interagency agreement with the DHHS. Any
indemnification costs, attributable to vaccine provided under this Economy Act order,
and determined to be just and reasonable in accordance with the indemnification clause
in the DHHS's contract with Acambis Inc. (Federal Acquisition Regulation 52.250-1), .
shall be treated as part of the actual cost of providing the DoD with vaccine and paid to
the DHHS pursuant to the Economy Act, 31 U.S.C 1535.




SUBJECT: Authorization to Agree to Pay Potential Indemnification Costs Under an
Interagency Agreement with the Department of Health and Human Services (DHHS) for -
the Procurement of ACAM2000™ Smallpox Vaccine

7. This MOD presently applies only to vaccine procured under DHHS Contract No. 200-
2002-00004. This MOD may be amended should the Secretary of Health and Human
Services authorize the inclusion of an indemnification clause in a follow-on contract for
additional smallpox vaccine that may be provided to the DoD pursuant to the pending

interagency agreement.

Pete Geren




SECRETARY OF THE ARMY
WASHINGTON

10 NOV 2005

AMENDED MEMORANDUM OF DECGISION

SUBJECT: Amendment One to Memorandum of Decision—Authority Under Public Law
85-804 and Executive Order 10789, as Amended, to Include an Indemnification Clause
in Contract No. W9113M-04-D-0002

1. Memorandum of Decision (MoD), subject: Authority Under Public Law 85-804 and
Executive Order 10789, as Amended, to Include an Indemnification Clause in Contract
No. W9113M-04-D-0002, dated September 28, 2004 (“September 28, 2004 MoD”),
applied only to anthrax vaccine adsorbed (AVA) procured under Contract No.
W9113M-04-D-0002 for distribution to Department of Defense (DoD) personnel or for
support of DoD operations worldwide (Enclosure 1). On September 13, 2005, Director,
Office of Management and Budget (OMB) approved the U.S. Army’s request to extend
indemnification coverage under this contract to AVA provided to other Federal agencies
{Enclosure 2). : : '

2. l'hereby determine that the facts and circumstances supporting the September 28,
2004 MoD remain valid, and that the use of an indemnification clause in Contract No.
W9113M-04-D-0002 continues to facilitate the national defense and is necessary for the
timely and effective conduct of United States military or intelligence activities. Based
upon OMB's September 13, 2005 approval, the September 28, 2004 MoD is hereby
amended to apply to all AVA procured under Contract No. W9113M-04-D-0002. As
stated in OMB’s September 13, 2005 approval, Contract No. W9113M-04-D-0002 will
require BioPort to seek coverage under the Support Anti-Terrorism by Fostering
Effective Technologies Act, Title 6, United States Code, sections 441-444. With the
exception of its last paragraph, all terms and.conditions of the September 28, 2004
MoD, to include the “Definition of Unusually Hazardous Risks and Limitations On
Coverage” (Enclosure 3), remain unchanged and are incorporated by reference into this
amended MoD.

3. The contractual documents executed pursuant to this authorization will comply with
Federal Acquisition Regulation (FAR) Subpart 50.4. Contract No. W9113M-04-D-0002

will incorporate this amended MoD in its entirety, and the amended MoD will be
annotated in the contract to refer to the indemnification clause at FAR 52.250-1, that will

be included in full text. '
z F ranc;a:' Jm

Printed on @ Recycled Paper
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DEPARTMENT OF THE ARM
WASHINGTON, DC :

SEP $8 2084
' MEMORANDUM OF DECISION

SUBJECT: Authority Under Public Law 85-804 and Executive Order 10789, as
Amended, to Include an Indemnification Clause in Contract No. W9113M-04-D-0002

BioPort Corporation (BioPort) has requested that the Department of the Amy
include an indemnification clause under Title 50 United States Code (U.S.C.), Section
1431-1435 (Public Law 85-804) in Contract No. W9113M-04-D-0002 for Anthrax
Vaccine Adsarbed (AVA). ' :

Under Contract No. W9113M-04-D-0002, awarded on January 2, 2004, BioPort
is responsible for the manufacturing, testing, bottling, and storing of AVA. These
activities require interaction with one of the most lethal biological agents known to man.
In addition to risks surrounding actual manufacture of the vaccine, the delivery of AVA
for use by the Department of Defense presents opportunity for allegations of adverse
reactions and litigation by anti-vaccine groups. Despite the Food and Drug
Administration's January 5, 2004 final order that “the licensed anthrax vaccine, Anthrax
Vaccine Adsorbed, is safe and effective for the prevention of anthrax disease -
regardless of the route of exposure,” there continues to be significant litigation alleging
adverse reagctions to the vaccine. In light of these concerns, 1 find that performance of
Contract No. W8113M-04-D-0002 subjects BioPort to certain unusually hazardous risks,
- as set forth in Tab A, Definition of Unusually Hazardous Risks and Limitations on
Coverage.

In evaluating BioPort's indemnification request, | have considered the availability,
cost and terms of private insurance to cover these risks, as well as the viability of self-
insurance, and have concluded that adequate insurance to cover these unusually
hazardous risks is not reasonably available to BioPort Corporation. | have also
considered BioPort Corporation’s program of worker's compensation insurance.

BioPort is the nation’s sole producer of Food and Drug Administration-licensed
AVA, a product that is required by the Department of Defense (DoD) to ensure
personnel readiness, and affording BioPort protection from significant litigation-related
financial exposure logically helps it remain in business. For this reason, | determine that
the use of an indemnification clause in this contract will facilitate the national defense.
Consistent with section 25(a) of Executive Order 10789, 1 also have considered the
authority provided under subtitle G of title Vil of the Homeland Security Act of 2002,
Public Law 107-296, and | determine that use of an indemnification clause is necessary
for the timely and effective conduct of United States military or intelligence activities.

In view of the foregoing, | hereby authorize the contracting officer to amend
Contract No. W9113M-04-D-0002, without additional consideration, to include the
indemnification clause set forth at Federal Acquisition Regulation (FAR) 52.250-1,
provided that the clause defines the unusually hazardous risks precisely as they are

Printag cn @ Recyalan Faner




described at Tab A of this Memorandum of Decision {(MOD), entitled Definition of
Unusually Hazardous Risks and Limitations on Coverage. '

As permitted by FAR 50.403-2(d)(2) and FAR Clause 52.250-1, and where
justified by the circumstances, | authorize the contracting officer to permit BioPort to
provide for indemnification of its first and second-tier subcontractors, provided that the
indemnification is limited to the unusually hazardous risks defined in this MOD, and
provided that the contracting officer approves BioPort's request for subcontractor
indemnification in writing. In addition to these requirements, the contracting officer may
approve the indemnification of second-tier subcontractors only if she determines in

writing that critical supplies or services are not reasonably available without such
indemnification.

Should it prove necessary in implementing this MOD to insert language into the
contract to clarify, directly or by reference, terms found in the indemnification clause or
this MOD with its Tab A, the contracting officer shall not utilize any such clarifying

language without the prior review and approval of the Deputy Assistant Secretary of the
Army (Policy and Procurement).

Itis not possible to determine the actual or estimated cost to the Government as -

a result of the use of this indemnification clause since the liability of the Government, if
any, will depend upon the occurrences of incidents described in the Definition of
Unusually Hazardous Risks and Limitations on Coverage.

The contractual documents executed pursuant to this authorization shall comply
with FAR Subpart 50.4. Contract No. W9113M-04-D-0002 shall incorporate this MOD in
its entirety, and the MOD shall be annotated in the contract to refer to the
indemnification clause at FAR 52.250-1, that shall be included in full text.

This MOD, including TAB A, applies to the maximum quantity of AVA that may be
procured under Contract No. W9113M-04-D-0002 for distribution to DoD personnel or
for support of DoD operations worldwide. | recognize that, subject to the DoD's
requirements and the contract’'s maximum quantity limitations, other Federal agencies
may wish to obtain AVA, pursuant to the Economy Act, Title 31 U.S.C. Section 1535. At
the present time, this MOD does not apply to AVA procured by the Army on behalf of
the DoD for these other governmental agencies. Consistent with Section 25(b) of
Executive Order 10789, as amended, the Army will seek approval of the Director of the
Office of Management and Budget (OMB) prior to exercising indemnification authority
with respect to such AVA. Should OMB grant such approval, this MOD shall be

modified accordingly.
;. 1. Brc:wnée§

Acting Secretary of the Army

SEP 28 2004




TAB A

DEFINITION OF UNUSUALLY HAZARDOUS RISKS
AND LIMITATIONS ON COVERAGE

a. Definition of Unusually Hazardous Risks.

Release (or alleged release) of an infectious agent or toxic material into the
environment in connection with activities undertaken pursuant to the contract that
results {or allegedly results), either directly or indirectly, in human exposure to or
environmental damage by an infectious material or toxic material involved with the
production or testing of vaccines pursuant to the contract. Such activities may include,
but are not limited to: (1) storage, use, testing, or handling of the live vaccine products,
their intermediate precursors or infectious agents or toxins that are used as challenge
materials for test of the products or intermediates; (2) transportation of such
substances; and (3) disposal of such substances.

Adverse reaction (or alleged adverse reaction) in a human from

- administration of a vaccine or other material used in the production or testing of the
vaccine, in conjunction with or as a result of the performance of the contract, or
administration of a vaccine produced, tested, or delivered under the contract.

The term adverse reaction includes anaphylaxis and other foreseeable and
unforeseeable adverse reactions. Such reactions include, but are not limited to: (1)
reactions directly attributable to and resulting from the administration of the vaccine or
other material involved with the vaccine production or testing (to include challenge
materials}; (2) reactions that manifest long after exposure, but which are directly
attributable to and resuiting from the administration of the vaccine or other material
involved with the production, or testing of the vaccine; (3} the failure of the vaccine to
perform as intended or otherwise confer immunity; or (4) performance by the vaccine in
a manner not intended.

t

b. Limitations on Coverage.

Notwithstanding any other provision in the indemnification clause or
Memorandum of Decision, BioPort Corporation and its subcontractors shall not be
indemnified against grossly negligent or criminal behavior on the part of BioPort
Corporation's or its subcontractors’ directors, officers, or managers who have
supervision over, or direction of, all or substantially all of the operations at any one
- plant or separate locations where the contract or a subcontract is being performed.
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SECRETARY OF THE ARMY
WASHINGTON DC 20310

03 APR 2008
ﬁEMORANBUM OF DECISION

SUBJECT: Authority under Public Law-85-804 to Include an Indemnification Clause in .
Contract No. DAAADS-03-D-0023

1. In accordance with Federal Acquisition Regulation (FAR) 50.403-1, Bechtel Parsons
Blue Grass (BPBG) has requested that, pursuant to authority provided in Public Law 85-
804, the Amy include an indemnification clause in its Confract No. DAAA0S-03-D-0023
and all subsequent Delivery and Task Orders issued thereunder for the design,
construction, squipment acquisition and installation; systemization, pilot testing, |

' operafions, maintenance and closure of the Blue Grass Chemical Agent Destruction Pilof
Plant {(BGCAPP), Richimond, Kentucky. '

. 2. Under this contract, BPBG is responsible for all facsts of the procsss to dispose of
chemical agent stored at the Blue Grass Chemical Dépot, Richmond, Kentucky. The
potential for hazardous events exists during every phase of this confract. Upon review of
the functions and responsibilities that BPBG will have, | find that sxecution of such will
subject the contractor o certain unusually hazardous risks which are defined in the -
Pefinition of Unusually Hazardous Risks (Enclosure),

3. I have considered the availability, costs, and terms of private insurance to cover these
tisks, as well as the vishility of self-insurance; and have concluded that adequate
insuranice to coverthe unusually hazardous risks is not reasonably available.

4, itis not possible to determine.the actual‘or estimated.cost to the Government as a
result of the use of an indemnification clause sincs the fiability of the Govenment, if any,
will depend upon the cocurrence of an incident related to the performance of the
contract.

5. Hind that the use of an indeminification clause in the oentr‘fa& will facilitate the national
defense. ' :

8. In view of the foregoing and pursuant fo the authority vested in me by Public Law 85-
804 (Title 50 United States Code 1431-1436) and Executive Order 10789, as amended, |
hereby authorize the inclusion of the indemnification clause prescribed in FAR 52.250-1,
with its Alternate 1, in Contract No. DAAA0S-03-D-0023 for the BGCAPP,; provided the
clause defines ihe unusually hazardous risks and includes the limitations on coverage
precisely as desaribed in the enclosed definition. | further authorize its inclusion in
subcontracts at any tier under this contract, provided the pass-through

=
<
L
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SUBJECT: Authority Under Public Law 85-804 to Include an frsciemmﬁcaﬂcn Clause in
Contract No DAAA0S-03-D-0023

" indermnnification is limited to the defmed inusually hazardous risks and provided that the
Coniracting Officer approves each pass-through indemyiification in wiiting.

7. The contractual document executed pursuant to this: auﬁioazatzon shall comply with
the requirsments of FAR Subpart 50.4 and 28.3, as implemented by the Depafment of
Defense and the Department.of the Army.

Enclosure
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Definition of Uriusually Hazardous Risks

1, The risks of:

a. Sudden or slow release of, and exposure to, lethal chernical agents during the
disposal of stockpiles of chemical munitions, mines or other forms of weapons-related
containerization and during facility decommissioning and closure. '

b. Explosion, detonation or combustion of explosives, propellants or Incendiary
matedals during the course of dispusal of stockpiles or chemical munitions, mines or other
forms of weapons-rslated containerization, ,

¢ Contamination present at or released from the installation prior o the contractor's
construction or operation of the chemical demilitarization facility, whether known or
unknown by the govemment or contractor at such time,

d. Contamination resulfing from the activities of third parties when the contractor has
no contrel over such activities or patlies. ' '

&. Contamination resufting from the placement of compenents and materials from ~ ~
decommissioning and placement of wastes and residues from demilitarization, destruction,
or closure in accordance with the contract and all applicable laws and regulations.

2. Provided that the indemnification ¢lause shall in no.way indemnify the contracior
against local, state or federal civil ororiminal fines or penalties levied by Jocal, state.or
federal tribunals, nor shall this clause indemnify the contractor against the costs of
defending, settling or otherwise participating in such civil'or criminal actions brought in
local, state or federal tribunals. ‘ ' ' '

3. The term “lthal chemical agents” for purpose of this clause shall mean the chemicals
in the aftached list and their naturally occurring breakdown products but does not include
residues and wastes produced from the demilitarization process except to the extent that
these residués and wastes contain, or are deemed by-a coutt or agéncy of compstent
jurisdiction to contain chiemicals from the attached list and their naturally occurring
breakdown products. ' ‘

4. The term “disposal’, for puiposé of this clause, includes the reconfiguration, destruction
or demilitarization and interim sforage and movement of chemical munitions, mines or
other forms of weapons-related containerization, decontamination of equipment and
facilities, and the transportation and placement of wastes and residues from
reconfiguration, destruction or demilitarization.

5. The term “damage to property” in this clause shall include costs of monttoring,
investigation, removal, response and remediation for property (fo include groundwater) due
to the risks above once certification of closuré in accoidance. with the closure plan has
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been accepted by the State or the Environmental Protection.Agency, and contract
performance has been completed and accepted by the Army.
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List of Lethal Chemical Agents
No " A Chemical Agents CAS Redistry |
1 O-Alkyl (cm anci Cycba%kyl}akyi S
{Me, Et, N-Pr or |-Pr} — phosphonofiouridates | 107-44-8
-8.9., Sarin; O-lsopropy! methyiphosphonofiouridate - 96-64-0
Soman; C-Pinalcoiyt methyiphosphonoﬂoundate '
{2 | O-Alkyl {C 10, incl. Cycloalkyl) N, N-dialkyl 1 '
{Me, Et, N-Pr or I-Pr) phosphoramidocyanidates - 77-81-6
&.g., Tabun: O-Ethyl N, N-climethyl phosphoramudocyamdate ' :
3 | O-Alkyl (H or C10, Incl. Cydlealkyly S-2-dialkyl |
' {Me, Et, N-Pr)-aminoethyl alkyl .
{Me, Et, N-Pr or I-Pr} phosphonothiclates and corresponding | 507582-68-9
| atkylated or protonated salts &.g., VX O-Ethyl $-2-
| | diisopropylaminoethyl methyl phosphonothiolate
4 | Sulfur mustards | -
2-Chiorosthylchioromethylsulfide 2625-76-5
Mustard gas; Bis(2-chioroethyljsulfide 505-60-2
Bis(2-chioroethyithio)methane . | 63869-13-6
Sesquimustard; 1,2 Bis(2-chioroethylthio)ethans © 1 3563-36-8
1,3-Bis(2-chioroethyithio)-n-propane 63905-10-2
1,4-Bis{Z-chlorcethylthio)-n-butane not assigned
1,5-Bis{2-chioroethylthio)-n-pentane not assigned
| Bis{2-chiorosthylthiomethyl)ether 63918-80-1
| G-Mustard: Bis(2-chioroethyithioethyljether | 63918-89-8
5 | Lewisites - o
Lewisite 1:2-Chlorovinyldichlorarsine: | 541-25-3
Lewisite 2: Bis(2-chlorovinyl)chloroarsing 40334-69-8
| Lewisite 3: Tris{2-chl orovinyl)arsine  40334-70-1
|8 | Nitrogen Mustards |
HN1: Bis(2-chloroethyllethylaming  538-07-8
HN2: Bis{2-chioroethy)methylamine 51752
| HN3: Tns(2~ch oroethyliamine - 555-77-1
B. Precursors
7 | Alkyl (Me, Et, n-PR or -Pr) phosophonyl diffourides |
e.g., DF; Methyiphosphcnyi cliffouride 676-99-3
8 | O-Alkyl (H or C 10, inci. Cycloalkyl) 0-2-dialkyl -
(Me, Et, n-PR or I-Pri-aminoethyl alkyl
(Me, Et, n-PR or I-Pr) phosphonites and comresponding
adkylated or protonated salts e.g., QL: O-Ethyl 02~
diisopropylaminoethyl methylphosphonite 57856-11-8
9 | Chiorosarin: 0] soprcpyi methylphosphonodéhioddate 11445-76-7
10_ | Chiorosoman: O-Pinacolyl meﬁiylphosphonechiortdaté 7040-57-5

TOTRL P18
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WASHINGTON DC 20310

03 APR 2006

MEMORANDUM OF DECISION

SUBJECT: Authority Under Public Law 8-5-8;04._to Include anindemhfrﬁca‘tion‘ Clause in
Contract No. DAAAS-02-D-0025 : o

1. In accordance with Federal Acquisition Regulation (FAR) 50.403-1, Bechtel National,
Incorporated (BNI) has requested that, pursuant to authority provided in Public Law
85-804, the U.S. Army include an indemnification clause in its Contract No. DAAADS-02-
D-0025 and all Delivery and Task Orders thereunder for the design, construction,
equipment acquisition and installation, systemization, pilot testing; operations;,
maintenance, and closure of the Pueblo Chemical Agent Destruction Pilot Plant
(PCAPP), Pueblo, Colorado. :

"5 Under this contract, BNI Is responsible for all facats of the process to dispose of

chemical agent stored at the Pueblo Chemigal Depot, Pueblo, Colorado. The potential

for hazardous events exists during every phase of this contract. Upon review of the

functions and tespoasibitities-"that'fSNl will have; | find that execution of such will subject *
the contractor to certain unusually Razardous risks which are defined in-the Definition of
Unusually Hazardous Risks (Enclosure), : ‘

3.1 have considered the availability, costs, and terms of private insurance to cover-

these risks, as well as the viability of self-insurance, -and have concluded that adequate
. insurance to coverthe unusually hazardous risks ignot reasenably available. ;

4. l{is not possible to:dete_rmine the actual or estimated cost to the 'Govem'rri@ﬁt asa
result of the use of an indemnification clause since the liability of the: Government, if

any, will depend upon the occuirence of an Incident related to the performance of the
contract. : . ' : ’ .

5.1 ﬁn_d that the use of an indemnification clause in the contract will facilitate the
" national defenise. » '

6. In view of the foregoing and purstiant to the authority vested in me-by Public Law
85-804 (Title 50 United States Code 1431-1436) and Executive Order 10789, as
amenided, | hereby authorize the inclusion of the indemntfication clause presctibed in
FAR 52.250-1, with its Alternate 1, in Contract No. DAAA09-02-D:0025 for the Pueblo
Ctiemical Agent Destruction Pilot Plant (PCAPP), provided the clause defines the
unusually hazardous risks and includes the limitations on coverage precisely as

i s20

~ described in the enclosed definition. | further authorize its inclusion in subcontracts (at

any tier) under this contract, provided the pass-through indemnification is limited to the




~ SUBJECT: Authority Under Public Law: 85-804 to Include an indemnification Clause in
Contract No. DAAAOQfOZ-D_-OOZS )

‘defined unusually hazardous risks and provided that the Contracting Officer approves
each pass-through indemnification in writing.

7. The contractual document executed pursuant to this authorization will comply with
the requirements of FAR Subpart 50.4 and 28.3, as implemented by the Department of
Defense and the Department of the _'Army. : .

" Enclosure




Definition-of Unusually Hazardous Risks

1. The risks of;

a. Sudden or slow release of, and exposure to, lethal chemical agents during the disposal
of stockpiles of chemical munitions, mines or other forms of weapons-relaied
containerization and during facility decommissioning and closure:

b. Explosion; detonation or combustion of:e_xplp_sives, propeliants or Incendiary materials -
during the course of disposal of stockpiles or chemical munitions, mines or other forms of
‘weapons-related containerization. : L

¢. Contarnination present at or released from the installation prior to the contractor's
construction or operation of the chemical dernilitarization facility, whether known or -
unknown by the government or contractor at.such time.

d. Contarnination resulting from the activities of third parties when the contractor has no
control over such activities or partles.

- e. Contamination resulting from the placement of components and materials from
decommissioning and placement of wastes and residues from demilitarization, destruction,
or closure in accordance with the contract and all applicable laws and regulations;

2. Provided that the indemnification clause will in no way indemriity theé contractor against
local, state-or federal civit or criminal fines or penalties levied by local, state orfederal
tribunals, nor will this clause indemnify the contractor against the costs of defending,
seftling or otherwise participating In' such civil or criminal actions bréught in local, state or
federal tribunals. < - .

3. The term ‘lethal chemical agents” for purpose of this clause will mean the chemicals in
the enclosed list and their naturally occurring breakdown products-but does not include
residues and wastes produced from the demilitarization process except to the extent that
these residues and wastes contain, or are deemed by a court oragency of competent:
jurisdiction to contain chemicals from the enclosed list and their naturally accurring
breakdown products. -

4. The term “disposal’, for purpose of this clause, includes the reconfiguration, destruction
or-demilitarization and interim storage and movement of chemical munitions, mings or- -
other-forms of weapons-related containerization, decontamination of equipment and
facllities, and the transportation and placement of wastes and residues from
reconfiguration, destruction or demilitarization.

8. The tetm “damage to property” in this clause will include costs of monitoring,
investigation, removal, response and remediation for property (fo include groundwater) due
to the risks above once certification of closure in accordance with the closure plan has

been accepted by the State or the Environmental Protection Agency; and contract

_ performance has been completed and accepted by the U.S. Amy.

B b
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List of Lethal Chemical Agents

No

A. Chernical Agents CAS Registr
1t | O-Alkyl {C10, incl. Cycloalkyl) alkyl ‘ |
{(Me, Et, N-Pr'or I-Pr) — phosphonofiouridates | 107-44-8
e.g., Safin; O-Isopropyl methylphosphonoflouridate 96-64-0
1 Soman; O-Pinalcolyl methylphosphonoflouridate
2 | O-Akyl (C 10, incl. Cycloalkyl) N, N-dialkyl. -
(Me, Et, N-Pr or I-Pr) phosphoramidocyanidates 77-81-6
| &.g,, Tabun: O-Ethyl N, N-climethyl phosphoramidecyanidate
13 | O-Alkyl (H orC 10, incl. Cycloalkyl) S-2-dialkyl
{Me, Et, N-Pr)-aminoethy! alkyl '
{Me, Et, N-Pr or I-Pr) phosphenothiolates and oorrespondmg 50782-69-9
alkylated or protonated salts e.g., VX; O-Ethyl 8-2-
dhsopropyiammoethyl methyl phosphonothlo ate o
4 | Sulfur mustards * S
2-Chlorogthylchloromethylsulfide 2625-76-5
Mustard gas; Bis(2-chioroethyl)sulfide 505-60-2
Bis(2-chloroethylthio)methane 63869-13-6
Sesquimustard; 1,2 Bis(2-chlorosthylthic)ethane 3563-36-8
1,3-Bis(2-chloroethylthio)-n-propane 63508-10-2
1,4-Bis(2-chloroethylthio)-n-butane not assigned
1,5-Bis(2-chloroethylthic)-n-pentans not assigned
Bis(2-chloroethyithiomethiyl)ether - 63918-90-1
Q-Mustard: Bs(2-chloroethylth:oathy!)ether | 8391 3-39.3
‘8 | Lewisites _
Lewisite 1 2—Chlorownyldxchlorarsme _ _541'-25-‘3,
Lewisite 2: Bis(2-chlorovinyl)chloroarsine 40334-60-8
-1 Lewisite 3: Tns(z-chlorovmyl)arsme | 40334-70-1
16 | Nittogen Mustards '
HNt: Bis(2-chloroethyl)ethylarine 538-07-8
HN2: Bis(2-chloroethyl)methylamine 51-76-2
HN3 Tns(z-chloroethyi)amnne _ | 555-77-1
: ' B.Precursors |
7 | Alkyl (Me, Et n-PR or I-Pr) phosophonyl diflourides .
- 8.9., DF; Methylphosphony! cliflouride - 876-99-3
8 | O-Alkyl (H or € 10, incl. Cycloalkyl) 0-2-dal kyl "
-{ {Me, Et, n-PR or I-Pr)-aminoethyl alkyi _
{Me, Et, n-PR or.l-Pr) phosphonites and corresponding adkylated or
protonated salts e.g., QL: O~Ethy! 0-2-dnsopropylammoethyi ‘ ‘
methylphosphonite 57856-11-8.
-9 Chiorosarin; 0-Isopropyl methylphosphenochloddate 11‘-445-‘7’6-7
10 | Chiorosornan: O-Pinacolyl methylphosphonochioridate 7040-57-5
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MEMORANDUM OF DECISION

SUBJECT: Authority Under Public Law (P.L.) 85-804 and Executive Order 10789, as
amended, to Approve Indemnification for Additional Work in Contract DACA87-88-C-
0076 with EG&G Defense Materials, Incorporated (Inc.) _

1. In accordance with the Federal Acquisition Regulation (FAR) 50.104-3(a), EG&G
Defense Materials, Inc. EG&G has requested that, pursuant to authority provided in
P.L. 85-804, the U.S. Army approve indemnification for additional work that has been
added to contract DACAB7-89-C-00786 for the Tooele Chemical Agent Disposal Facility
(TOCDF), Tooele, Utah in September 2008. This additional work includes the closure
of the Chemical Agent Munitions Disposal System (CAMDS) and disposal of CAMDS
and Deseret Chemical Depot (DCD) wastes.

2. On September 6, 1989, the U.S. Army awarded contract DACA87-89-C-0076 to
EG&G for the site preparation, construction, systemization, operation, maintenance,
and decommission of the TOCDF Facility, at Tooele Army Depot (TAD), Tooele, Utah.
The purpose of the facility is to demilitarize the chemical weapons stockpile stored at
TAD. In a Memorandum of Decision (MOD) signed by the Secretary of the Amy (SA)
on March 27, 1892, the SA concluded that, given the tremendous lethai potential of
chemical weapons, a catastrophic incident involving the facility may subject EG&G to
enormous financial liability and thus performance of the contract would subject EG&G
to unusually hazardous rigks, as defined in the enclosure to the memorandum. In the
MOD, the SA authorized the contracting officer to include the indemnification clause
Federal Acquisition Regulation (FAR) 562.250-1, Altemate |, Indemnification Under
P.L. 85-804, In contract DACA87-89-C-0076. The contract was madified to include
the indemnification clause in Modification P00048, dated May 21, 1992.

3. In Modification P00358, dated September 23, 2008, closure of the CAMDS and
disposal of CAMDS and DCD wastes were added to the requirements of the TOCDF
contract. The CAMDS facility is also located at TAD, now known as the DCD. The
CAMDS facility was designed and built as the primary test and development facility for
the Nation's chemical stockpile disposal program and was used to destroy more than
39,000 chemica! agent filled munitions. Since the CAMDS has completed its mission,
it must now be decommissioned and closed to fulfill U.S. treaty obligations, as well as
environmental laws and regulations. The DCD wastes were generated as a result of
storage and maintenance of the chemical agent stockpile located at DCD and must also
be disposed. The closure of CAMDS and disposal of CAMDS and DCD wastes will
present EG&G with unusually hazardous risks that are very similar to those assoclated
with the current TOCDF effort. EG&G is requesting indemnification utilizing the same
definition of unusually hazardous risks for CAMDS closure and disposal of CAMDS and
DCD waste which is currently included in contract DACA87-89-C-0076. The proposed
definition refiects the administrative name change from TAD to DCD. Upon review of




SUBJECT: Authority Under Public Law (P.L.) 85-804 and Executive Order 10789, as
amended, to Approve Indemnification for Additional Work in Contract DACAS7-89.C-
0078 with EG&G Defense Materials, Incorporated (Inc.)

functions and responsibilities that EG&G will have for CAMDS closure and disposal of
CAMDS and DCD wastes, | find that execution of such will subject the contractor to
certain unusually hazardous risks.

4. | have considered the availability, cost and terms of private insurance to cover these
risks, as well as the viability of seif-insurance, and have concluded that adequate
insurance to cover the unusually hazardous risks is not reasonably available.

5. Itis not possible to determine the actual or estimated cost to the Govemment as a
result of the use of an indemnification clause since the liabllity of the Government, it

any, will depend upon the occurrence of an incident related to the performancs of the
contract. :

6. | find that modification of the existing contract to include indemnification for the

closure of CAMDS and disposal of CAMDS and DCD wastes will facilitate the national
defense, ,

7. In view of the foregoing and pursuant to the authority vested in me by P.L. 85-804
(Title 50 United States Coge Sections 1431-1436) and Executive Order 10789, as

contract DACAB7-89-C-0078 to include ciosure of the CAMDS and disposal of CAMDS
and DCD wastes, provided the clause defines the unusually hazardous risks and
includes the limitations on Coverage precisely as described in the enclosed definition. |
further authorize its modification and/or inclusion in existing and/or new subcontracts (at
any tier) under this contract, provided the pass-through indemnification is limited to the
defined unusually hazardous risks and provided that the Contracting Officer approves
each pass-through indemnification in writing. '

8. The indemnification clause shall in no way indemnify the contractor against local,
state, or federal civil or criminal fines or penalties levied by local, state, or federal.
tribunals, nor shall this clause indemnify the contractor against the costs of defending,
settling or otherwise participating in such civil or criminal actions brought In local, state,
or federal tribunals. :




SUBJECT: Authority Under Public Law (P.L.) 85-804 and Executive Order 10789, as

-amended, to Approve indemnification for Additional Work in Contract DACA87-89-C-

0076 with EG&G Defense Matoriah Incorporated (Inc.)

8. The contractual document executed pursuant to this authorization shall comply with
the requirements of FAR Subpart 50.1 and 28.3, as implementsd by the Department of

/J ‘/ﬁ/

Encl Pets Geren




